Mitchell Hamline Law Journal of
Public Policy and Practice
Volume 43

Issue 2

Article 6

2022

American Motherhood - A Taking
Nicole Knight

Follow this and additional works at: https://open.mitchellhamline.edu/policypractice
Part of the Constitutional Law Commons, Health Law and Policy Commons, Law and Gender
Commons, and the Women's Health Commons

Recommended Citation
Knight, Nicole (2022) "American Motherhood - A Taking," Mitchell Hamline Law Journal of Public Policy
and Practice: Vol. 43: Iss. 2, Article 6.
Available at: https://open.mitchellhamline.edu/policypractice/vol43/iss2/6

This Article is brought to you for free and open access by
the Law Reviews and Journals at Mitchell Hamline Open
Access. It has been accepted for inclusion in Mitchell
Hamline Law Journal of Public Policy and Practice by an
authorized administrator of Mitchell Hamline Open
Access. For more information, please contact
sean.felhofer@mitchellhamline.edu.
© Mitchell Hamline School of Law

AMERICAN MOTHERHOOD – A TAKING
Nicole Knight *
I.

INTRODUCTION ................................................................. 163

II.
GOVERNMENTS DENYING WOMEN ACCESS TO SAFE AND
LEGAL ABORTION HEALTHCARE PROCEDURES ARE EFFECTUATING
A TAKING AND JUST COMPENSATION IS OWED............................. 165
A)

A Brief History of the Takings Clause. ............................165

B)

Elements of a Taking. ...................................................... 168

1) Private property—All persons are entitled to a
constitutionally protected property interest in their bodies. .169
i.

What is property? ......................................................169

ii.

An analysis of the human body as property. ............ 171

2) Personal autonomy is the right to possess and use one’s
own body. ............................................................................. 172
3) It is mine, and therefore, you cannot have it—the right to
exclude is fundamental in our understanding of private
property. ............................................................................... 173
4)

Is the human body transferable property? .................... 175

5) Akin to all other property, there are limits to the rights we
have over our own bodies. ................................................... 177
III.

IS TAKEN—GOVERNMENTAL REGULATION LIMITING ACCESS
TO SAFE AND LEGAL ABORTION HEALTHCARE PROCEDURES
AMOUNTS TO A TAKING PURSUANT TO THE FIFTH AMENDMENT. . 180

Nicole Knight Schrupp, BA, J.D. Candidate 2024 at the Mitchell Hamline
School of Law. The author is a second-year law student and experienced
litigation paralegal with a focus in medical malpractice, wrongful death, and
personal injury law. Special thanks to attorney John Dornik and my husband
Jonathan Schrupp for their support and encouragement, Professor Mark Gordon
for his invaluable input and perspective, and my friends Julie Granning, Jayme
McCann, Jessica Cavazos, and Gizelle McKenzie for their edits on earlier
drafts.
*

162

IV.

FOR PUBLIC USE—GOVERNMENTS DENYING WOMEN ACCESS
TO SAFE AND LEGAL ABORTION HEALTHCARE PROCEDURES HAVE
EXPRESSED A STATE INTEREST IN THE PROTECTION OF THE
FETUS...........................................................................................186

V.
JUST COMPENSATION—WOMEN, FORCED BY THE
GOVERNMENT TO GIVE BIRTH TO CHILDREN FOR THE STATE, ALONE
BEAR A PUBLIC BURDEN, WHICH, IN ALL FAIRNESS AND JUSTICE,
SHOULD BE BORNE BY THE PUBLIC AS A WHOLE. .......................... 189
VI.

CURRENT CONSIDERATIONS OF THE COURT. .................... 194

VII.

CONCLUSION .................................................................... 197
It is the basis of democracy that you control your
own body. And it’s the basis of hierarchy in
totalitarian regimes that you don’t. 1
I. INTRODUCTION

Pro-choice activists defending the ability of a woman 2 to
choose to have an abortion or carry a pregnancy to term have
relied primarily on the argument that women have a
constitutionally granted right of privacy upon which the
government should not intrude. 3 The broad right of privacy is not
specifically articulated within the Constitution but has been read
into the Fourteenth Amendment’s Due Process Clause, which
1
Interview by Ricki Stern with Gloria Steinem, Feminist Activist,
Reversing Roe, NETFLIX, 2018.
2
Inclusivity Statement: This article uses the gender specific
“woman/women/female” when referring to persons denied access to an abortion
as it is the term most often used in legal jurisprudence and research studies and
is not meant to exclude transgender men and gender non-conforming (GNC)
people as they can also become pregnant. The unfortunate reality is “[g]enderneutral language does not always highlight the disproportionate impact of
abortion policies on women, institutionalized sexism, and the many efforts to
undermine the self-determination and autonomy of all women, including
transgender women.” Reproductive Justice Media Reference Guide, FORWARD
TOGETHER, https://forwardtogether.org/tools/media-guide-abortion-latinxcommunity/[https://perma.cc/3UAP-3YE2] (last visited Jan. 9, 2022).
3
Roe v. Wade, 410 U.S. 113, 155 (1973).
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restricts states from depriving “any person of life, liberty, or
property, without due process of law.” 4 The Court’s decision in
Roe v. Wade to base a woman’s right to abortion healthcare
procedures on the Due Process Clause created the need to balance
the rights of women against the interests of the state. 5
While legitimate concrete constitutional arguments can be
made to support a woman’s right to access safe and legal abortion
healthcare procedures, 6 the Supreme Court does appear poised to
overturn Roe. As the Justices weigh the issues, women in states like
Mississippi and Texas are currently being denied access to abortion
healthcare procedures. 7 It is therefore imperative to consider where
that leaves the United States and the potential remedies available to
women unable to obtain an abortion today and in the future.
As early pro-choice activists so cleverly coined the phrase
“keep your laws off my body,” this article suggests that women
denied access to abortion procedures bring an inverse
condemnation 8 (“Takings”) claim against governments purporting
to have an interest in the birth of their children.
U.S. CONST. amend. XIV, § 1. The right to privacy has been used to
support a woman’s right to have an abortion, the right of persons of the same
sex to engage in sexual intercourse, the right of persons of the same sex to be
married, and the right to enter into an interracial marriage. See Roe, 410 U.S. at
113; Lawrence v. Texas, 539 U.S. 558 (2003); Obergefell v. Hodges, 576 U.S.
644 (2015); Loving v. Virginia, 388 U.S. 1 (1967).
5
Roe, 410 U.S. at 155. For more information on the issue of relying on
privacy as an argument for the right to an abortion, see Susan E. LooperFriedman, “Keep Your Laws Off My Body”: Abortion Regulation and the
Takings Clause, 29 NEW ENG. L. REV. 253 (1995).
6
Looper-Friedman, supra note 5, at 255 (“Arguments have been made that
state-imposed limitations on reproductive choice violate the Equal Protection
Clause, the Free Exercise Clause, the Establishment Clause, or even the Eighth
Amendment.”).
7
See Jackson Women’s Health Org. v. Dobbs, 951 F.3d 246 (5th Cir. 2020)
(challenging a Mississippi statute banning all abortions after 15 weeks (previability)); Whole Woman’s Health v. Jackson, 142 S. Ct. 522 (2021)
(challenging the constitutionality of Texas Senate Bill 8, called the “Heartbeat
Act,” which makes medical providers civilly liable if they perform an abortion
after about six weeks gestation).
8
An inverse condemnation claim is “a cause of action against a
governmental defendant to recover the value of property which has been taken
in fact by the governmental defendant.” U.S. v. Clarke, 445 U.S. 253, 257
4
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Within the framework of an inverse condemnation or
Takings Clause claim, this article will: (1) analyze a woman’s
property right in her own body; (2) consider a state’s purported
interest in denying women access to safe and legal abortion
healthcare procedures; (3) articulate and attempt to quantify the
private risks and losses endured by women required to carry a
pregnancy to term; (4) establish that women have a state and federal
constitutional right to just compensation for the public use of their
bodies; and (5) argue states should either provide women denied the
right to abortion healthcare procedures with direct and just
compensation or provide significant social safety nets to offset the
just compensation owed under the Takings Clause.
II. GOVERNMENTS DENYING WOMEN ACCESS TO SAFE AND LEGAL
ABORTION HEALTHCARE PROCEDURES ARE EFFECTUATING A
TAKING AND JUST COMPENSATION IS OWED.
A. A Brief History of the Takings Clause.
Concerned with protecting individual rights, the First
Federal Congress of the United States agreed upon twelve
amendments to the Constitution which were sent to the states for
approval on September 9, 1789. The states subsequently ratified
articles three through twelve which became the Bill of Rights on
December 15, 1791. 9 The Fifth Amendment contains language
pertinent to our review: “No person shall be . . . deprived of life,
liberty, or property, without due process of law; nor shall private
property be taken for public use, without just compensation.” 10 This
(1980) (quoting D. Hagman, Urban Planning and Land Development Control
Law 328 (1971)). “Inverse condemnation stands in contrast to direct
condemnation, in which the government initiates proceedings to acquire title
under its eminent domain authority. Pennsylvania, like every other State besides
Ohio, provides a state inverse condemnation action.” Knick v. Twp. of Scott,
Pa., 139 S. Ct. 2162, 2168 (2019) (citing 26 Pa. Cons. Stat. § 502(c) (2009)).
9
Bill of Rights, NAT’L ARCHIVES (Aug. 13, 2020),
https://www.archives.gov/legislative/features/bor [https://perma.cc/9NVNRQUR].
10
U.S. CONST. amend. V.
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became known as the “Takings Clause.” When the Takings Clause
was drafted, people could be held as property, and no other form of
property was so highly protected. 11
Most states also have their own versions of the Takings
Clause that closely mirror the federal language. For example,
Texas’ Takings Clause states, “no person’s property shall be taken,
damaged, or destroyed for or applied to public use without adequate
compensation being made.” 12 If the state fails to file an eminent
domain action and provide just compensation before the taking of
private property, the property owner may bring an inverse
condemnation claim (referred to in this article as a “Takings
Claim”) in an attempt to recover compensation for that Taking. 13
Despite the seemingly clear language in the Takings Clauses
stated above, it was not until the 1870s that “state courts began to
recognize implied rights of action for damages under the state
equivalents of the Takings Clause.” 14 Congress, in turn, passed the
Tucker Act in 1887, enabling property owners to obtain
compensation for Takings by the Federal Government. 15 This was
a crucial step in allowing inverse condemnation claims because, up
to that point, if the government did not offer payment for the taken
property in advance, the courts had no way of making the
government make payment. 16 It was only then that the Supreme
Court of the United States “joined the state courts in holding that
the compensation remedy is required by the Takings Clause
itself.” 17 Put another way, despite the protection of the Fifth
Amendment, private citizens had no avenue to sue the federal and
U.S. CONST. art. IV, § 2 cl. 3 (provided that fugitive slaves must be
returned to their owners without regard to the laws of the state within which
they were found). See also Fugitive Slave Law, LIBRARY OF CONGRESS (Feb.
12, 1793) https://www.loc.gov/resource/llst.045/?sp=1 [https://perma.cc/V9QU3CRS]; Fugitive Slave Law, LIBRARY OF CONGRESS (Sept. 18, 1950)
https://www.loc.gov/resource/llst.045/?sp=2 [https://perma.cc/8VSV-R74X].
12
TEX. CONST. art. I, § 17.
13
Cnty. of El Paso v. Navar, 511 S.W.3d 624, 632 (Tex. Ct. App. 2015).
See also City of Abilene v. Burk Royalty Co., 470 S.W.2d 643, 646 (Tex.
1971).
14
Knick v. Twp. of Scott, Pa., 139 S. Ct. 2162, 2176 (2019).
15
Id. at 2170.
16
See generally id.
17
Knick, 139 S. Ct. at 2176.
11
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state governments if their property was taken without what they
deemed just compensation, and if a state took their property, they
could not sue in federal court without first having the matter heard
and decided in state court.
Congress then passed the Civil Rights Act of 1871, which
provides private citizens the right to sue persons who, under the
color of law, cause them to be deprived of any “rights, privileges,
or immunities secured by the Constitution and laws.” 18 However,
before the Supreme Court’s recent holding in Knick v. Township of
Scott, Pennsylvania, the Court required that a claimant first bring a
state court action to address the issue. Claimants may now assert a
federal Section 1983 claim under the Civil Rights Act of 1871
irrespective of their ability to bring a state court action to address
the issue. 19 Pursuant to the Court’s Order in Knick, “[a] property
owner has an actionable Fifth Amendment Takings claim when the
government takes his property without paying for it.” 20
Therefore, a party bringing an inverse condemnation claim
(a Takings claim wherein just compensation was not first provided)
can do so in either or both state and federal courts. 21 The Court
clarified that its ruling in Knick will not serve as a way for the
federal courts to invalidate state regulations as unconstitutional,
indicating that “[a]s long as just compensation remedies are
available . . . injunctive relief will be foreclosed.” 22
42 U.S.C. § 1983.
Knick, 139 S. Ct. at 2172–73 (providing that plaintiffs may bring
constitutional claims under § 1983 for a for a “deprivation of [a] right[ ] ...
secured by the Constitution” “without first bringing any sort of state lawsuit,
even when state court actions addressing the underlying behavior are
available.”).
See also 42 U.S.C.A. § 1983 (providing a direct cause of action
against local governments and their employees for civil rights
violations).
20
Knick, 139 S. Ct. at 2176.
21
Id. at 2172–73.
22
Id. at 2179. See also id. at 2172 (“A later payment of compensation may
remedy the constitutional violation that occurred at the time of the taking, but
that does not mean the violation never took place. The violation is the only
reason compensation was owed in the first place. A bank robber might give the
loot back, but he still robbed the bank. The availability of a subsequent
compensation remedy for a taking without compensation no more means there
18
19
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Consequently, if a woman were to bring an inverse
condemnation claim for the use of her body to carry a pregnancy to
term per the laws of her state, then it is by its very nature not a
request to deem the statute in question as unconstitutional but
simply a request for the state to provide just compensation.
However, if the state in question were unwilling to provide just
compensation, the Courts could rule the statute or regulation
unconstitutional.
B. Elements of a Taking.
As the Takings clauses in most states closely mirror the
federal language, this article will focus its analysis on bringing a
federal Fifth Amendment Takings claim under Section 1983.23
Additionally, claims under Section 1983 can be brought in either
state or federal courts and have the added benefit of eliminating any
state sovereign immunity damage caps, ultimately increasing the
available award to property owners bringing an inverse
condemnation claim. 24
The Takings Clause of the Fifth Amendment states, “private
property [shall not] be taken for public use, without just
compensation.” 25 To establish an inverse condemnation/Takings
claim, a plaintiff will need to state and ultimately prove that: (1)
they were entitled to a constitutionally protected property interest;
(2) the government deprived the plaintiff of that protected interest
by “taking” 26 the property of the plaintiff; (3) the plaintiff’s
never was a constitutional violation in the first place than the availability of a
damages action renders negligent conduct compliant with the duty of care.”).
23
42 U.S.C. § 1983.
24
See Knick, 139 S. Ct. at 2179. See also Inverse Condemnation: Overview,
Practical Law Practice Note w-015-3038; Section 1983: Procedural Due Process
Land Use Claims, Practical Law Practice Note w-004-1682; Sovereign
Immunity of State and Local Governments in State Courts, Practical Law
Practice Note w-002-5544; Sovereign Immunity of States Under the Eleventh
Amendment, Practical Law Practice Note w-002-5542.
25
U.S. CONST. amend. V.
26
Many states constitutionally guarantee just compensation for property
“damaged” as well as for property “taken.” See TEX. CONST. art. I, § 17 stated
above. In this way, an “owner may more easily establish a right to
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protected property was taken in furtherance of a public purpose; and
(4) the government’s procedures were constitutionally inadequate
and failed to provide the just compensation owed to the plaintiff at
the time of the Taking. 27
1. Private property—All persons are entitled to a
constitutionally protected property interest in their bodies.
i. What is property?
A sense of property, who is entitled to it, and who is not,
appears to be an inherent part of the human condition (despite
differences in cultures worldwide), giving people a sense of order
and permanency. “Mine!” As children, we often asserted ownership
over our property by calling “dibs,” “shotgun,” and “quack-quack,
seat back” to claim the right to a particularly desirable snack, the
right to sit in the front seat of the car, and the right to return to a seat
we planned to vacate only temporarily. But what is property, and
what does it mean to own it?
The answer has changed over time but continues to be of
significant import, burdening both civil and criminal court systems
to this day.28 Historically, in the United States, property rights have

compensation.” Edward J. Hanlon, Inverse Condemnation by Physical Invasion,
32 AM. JURIS. PROOF OF FACTS 3d 405, n. 32 (1995).
27
See U.S. CONST. amend. V; 42 U.S.C. § 1983. See also Section 1983:
Procedural Due Process Land Use Claims, Practical Law Practice Note w-0041682.
28
Criminal cases involving traditional notions of property include burglary,
larceny-theft, extortion, vandalism, shoplifting, arson, and robbery. Civil cases
involving property include but are not limited to trespass, premises liability,
copyright infringement, patent disputes, lease disputes, mortgage foreclosure,
eminent domain, bankruptcy, title disputes, debt collection, and transactions.
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been assigned by First Possession, 29 the Rule of Capture, 30 and the
Doctrine of Discovery; 31 and are generally defined as a “bundle of
rights” which include “the right to possess and use, the right to
exclude, and the right to transfer.” 32 Those rights have been
assigned to property both tangible 33 and intangible. 34 However,
what we consider property and our ability to exert power over that
property is everchanging. 35
While the law is primarily silent on what is property, the
Constitution provides one clear example of what is not property.
Pursuant to the Thirteenth Amendment, “[n]either slavery nor
involuntary servitude, except as a punishment for crime whereof the
party shall have been duly convicted, shall exist within the United
States, or any place subject to their jurisdiction.” 36 So, we cannot
own other people. That seems clear. But do we have property rights
in our own bodies?

Things previously unowned are the possession of the first person to find,
discover, or create it, also known as “first in time[,] first in right.” Williams v.
Nationstar Mortg., LLC, 349 S.W.3d 90, 93 (Tex. Ct. App. 2011), review
denied (Jan. 6, 2012) (generally, different liens upon the same property have
priority according to the order in which they are created: this rule is known as
“first in time is first in right”).
30
To the victor go the spoils. See Occidental Permian Ltd. v. Helen Jones
Found., 333 S.W.3d 392, 409 (Tex. Ct. App. 2011) (“The ‘rule of capture’ is a
well-established doctrine in Texas which . . . provides that a landowner owns all
the oil and gas produced by a legally drilled well located on his land, even
though the well may be draining minerals from nearby properties.”).
31
See generally Johnson v. M’Intosh, 21 U.S. 543 (1823) (holding that land
discovered by a Christian nation was the sole property of the government,
queen, or crown to which the discoverer originated).
32
Property, BLACK’S LAW DICTIONARY (11th ed. 2019), available at
WestLaw.
33
Examples include land, homes, cars, clothing, a good book.
34
Reputation, brand recognition, intellectual property, etc.
35
Compare Scott v. Sandford, 60 U.S. 393, 395–96 (1857), superseded
(1868) (denying plaintiff the right to sue defendant due to plaintiff’s status as
defendant’s slave, indicating that slaves are private property), with U.S. CONST.
amend. XIII (abolishing slavery and involuntary servitude, except as a
punishment for a crime).
36
U.S. CONST. amend. XIII, § 1.
29
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ii. An analysis of the human body as property.
I am currently typing this article with my hands, and (unless
you read braille or are listening to this article with a document
reader) you are reading this with your eyes. Even the language we
use to refer to ourselves and others, “I, me, mine, myself, you, yours,
and theirs,” indicate possession. You cannot touch me without my
consent. You can donate your blood, sperm/eggs, bone marrow,
kidneys, liver, etc. if you so choose, but there is no requirement that
you do—even if it means your donation can save the life of another.
Despite the uncomfortable nature of identifying the human
body as property, 37 there are numerous examples wherein property
and “quasi-property” 38 rights have been assigned to the whole or
parts of a person. 39 When considering the three basic property
rights, the right to possess and use, exclude, and transfer, it is not a
far cry to acknowledge that persons can claim lawful, natural,
notorious, exclusive, and immediate possession of their bodies. 40

Justice Arabian, in his concurring opinion in Moore v. Regents of U. of
Cal., urged against the exclusive use of property law in analyzing a dispute over
an individual’s body parts, citing “conflicting moral, philosophical and even
religious values at stake, and the profound implications of the position[,]”
noting that “the ramifications of recognizing and enforcing a property interest in
body tissues are not known, but are greatly feared.” Ron Lee Meyers, Body
Parts: Property Rights and the Ownership of Human Biological Materials, 10
Harv. J. L. & Tech. 369, 370 (1997) (book review) (citing Moore v. Regents of
U. of Cal., 793 P.2d 479, 498 (Cal. 1990) (en banc), cert. denied, 499 U.S. 936
(1991) (Arabian, J., concurring)).
38
Quasi-Property, BLACK’S LAW DICTIONARY (11th ed. 2019) (“a
property-related interest that functionally resembles a property interest but is not
a true ownership right . . . include[ing] liens, beneficial interests, owner’s right
to any improvements made to real property . . . and the right of next of kin to
immediate possession of a decedent’s body for disposition.”).
39
U.S. v. Causby, 328 U.S. 256, 266 (1946).
40
Possession, BLACK’S LAW DICTIONARY (11th ed. 2019) (“lawful
possession” is defined as “possession based on a good-faith belief in and claim
of ownership”) (“natural possession” is defined as “the exercise of physical
detention or control over a thing . . .”) (“notorious possession” is defined as
“possession or control that is evident to others . . .”) (“exclusive possession” is
defined as “the exercise of exclusive dominion over property, including the use
and benefit of the property”) (“immediate possession” is defined as “possession
that is acquired or retained directly or personally”).
37
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2. Personal autonomy is the right to possess and use one’s
own body.
To possess something is to have it or own it. 41 You can
possess a tangible object, a quality or skill, or control over
something. The expression of autonomy is inherently an expression
of possession and control over one’s body. When Mahatma Gandhi
was arrested and jailed for his civil disobedience against the British
government, Gandhi exercised the one control he had—control over
his body—and began a hunger strike. 42 Much to the chagrin of his
jailors, they were unable to make him eat, and this act of defiance
sparked public attention. 43 As the adage goes, “you can bring a
horse to water, but you cannot make it drink.”
As adults, we get to choose where we want to live, with
whom we have intercourse, procreate, and marry, what we eat,
where we work, and the kind of risks we are willing to take with our
bodies for recreational and economic purposes. We make income
based on the use of our bodies and minds and pursue claims against
others when we are injured intentionally or negligently. We
purchase health, disability, and life insurance policies to protect the
value our body and mind bring to us and to others. Some even go so
far as to take out specialty insurance policies to protect certain body
parts underscoring society’s willingness to accept people’s
anatomy—both holistic and as individual parts—as “property.” 44
Possess, BLACK’S LAW DICTIONARY (11th ed. 2019) (“To have in one’s
actual control.”).
42
Ghandi Begins Fast in Protest of Caste Separation, HIST. (Nov. 24,
2009), https://www.history.com/this-day-in-history/gandhi-begins-fast-inprotest-of-caste-separation [https://perma.cc/7DF8-867V].
43
Id.
44
Luke Graham, 10 Expensively Insured Body Parts, CNBC (Sept. 9, 2016,
1:37 AM), https://www.cnbc.com/2016/09/09/10-expensively-insured-bodyparts.html [https://perma.cc/3M8J-WD9V] (reporting that Hayleigh Curtis, a
“chocolate scientist” for Cadbury insured her taste buds for $1.33 million;
Model Heidi Klum insured her legs for $2 million; Aquafresh, a toothpaste
company, took out a $10 million insurance policy on America Ferrera’s smile
after entering an ad campaign deal; Rolling Stones guitarist Keith Richards’
hands are insured for $1.6 million; David Beckham’s legs and face were insured
for $195 million; and singer Bruce Springsteen’s voice was insured for $3.9
million).
41
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3. It is mine, and therefore, you cannot have it—the right to
exclude is fundamental in our understanding of private
property.
It might be said that possession is nine-tenths of the law, but
it is the right to exclude that so fundamentally underscores our
cultural conception of private property. 45 The First Restatement of
Property Law identifies two elements generally associated with
possession of private property. The first is “a physical relation to the
land that to a certain extent is adapted to give control over the land
and to exclude other persons therefrom,” and the second is “an
intent to exclude other persons in general from the physical
occupation of the land.” 46 The right to possess private property is
the ability and the intent to exclude other persons from it.
The Constitution, statutory law, and case law are rife with
examples of a person’s right to exclude others from their bodies. We
cannot be physically forced or coerced into working for others
without pay. 47 We have the right of habeas corpus, or the right not
to be detained unless lawful grounds are shown for our detention.48
The right to be “secure in [our] person . . . against unreasonable
searches and seizures.” 49 The right to deny medical treatment. 50 The
right to protect one’s ideas (intellectual property), 51 likeness, and
reputation. The right not to be touched by others without our
RESTATEMENT (FIRST) OF PROPERTY § 7 (Am. L. Inst. 1936).
RESTATEMENT (FIRST) OF PROPERTY § 7 cmt. b (AM. L. INST. 1936).
47
U.S. CONST. amend. XIII.
48
Habeas corpus, a Latin phrase meaning “that you have the body,”
indicating person’s right to possession of their body. BLACK’S LAW
DICTIONARY 854 (Bryan A. Garner et al. eds., 11th ed. 2019). See also, U.S.
CONST. art. I, § 9, cl. 2.
49
U.S. CONST. amend. IV. See also State v. Villarreal, 475 S.W.3d 784
(Tex. Crim. App. 2014) (ruling that the warrantless, nonconsensual testing of a
DWI suspect’s blood violated the suspect’s rights under the Fourth
Amendment).
50
In re A.C., 573 A.2d 1235 (D.C. 1990) (holding that when a patient
pregnant with a viable fetus is near death, the question of what is to be done is
to be decided by the patient, unless patient is incompetent or otherwise unable
to give informed consent to proposed course of medical treatment).
51
U.S. CONST. art. I, § 8, cl. 8. See also, Quantlab Techs. Ltd. (BVI) v.
Godlevsky, 719 F. Supp. 2d 766, 778 (S.D. Tex. 2010) (“[i]ntellectual property
can be reduced to a tangible form, which can then be subject to conversion”).
45
46
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consent. 52 It is this right that is likely the first right that comes to
mind and elicits the most visceral of responses. For those daring to
touch or harm others without their consent, depending on the type
and severity of contact, the person can face criminal charges
including assault, battery, rape, sexual assault, manslaughter,
attempted murder, murder, etc. 53
We also have the right not to make lifesaving donations of
our blood, bone marrow, organs, etc. to other persons. “The
common law has consistently held to a rule which provides that one
human being is under no legal compulsion to give aid or to take
action to save another human being or to rescue.” 54 In McFall v.
Shimp, the plaintiff, who suffered from a rare bone marrow cancer,
sought an order from the court to require the defendant to donate his
bone marrow. 55 After rigorous testing, the defendant, a relative of
the plaintiff, was the only compatible match for donation but was
unwilling to undergo the procedure. 56 Perhaps unsurprisingly, the
court held in the defendant’s favor stating:
For a society which respects the rights of one
individual, to sink its teeth into the jugular vein or
neck of one of its members and suck from it
sustenance for another member, is revolting to our
hard-wrought concepts of jurisprudence. Forceable
extraction of living body tissue causes revulsion to
the judicial mind. Such would raise the spectre of the
swastika and the Inquisition, reminiscent of the
horrors this portends. 57
It is with the right to exclude that our private rights in the
property of our own bodies becomes self-evident. Many societies
Duvall v. Lawrence, 86 S.W.3d 74, 80 (Mo. App. E.D. 2002) (“As to
tortious conduct, a battery consists of intended, offensive, bodily contact with
another.”).
53
See generally, Id. (assault); State v. Dorn, 887 N.W.2d 826 (Minn. 2016)
(battery); MINN. STAT. § 609.342 (2021) (criminal sexual conduct); MINN.
STAT. ANN. § 609.20–205 (1996) (manslaughter); MINN. STAT. ANN. §
609.185–95 (West 2014) (murder).
54
McFall v. Shimp, 10 Pa. D. & C.3d 90, 91 (Pa. Com. Pl. 1978).
55
Id.
56
Id.
57
Id. at 92.
52
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adopt the view that it is the role of an individual existence to serve
the society as a whole. 58 Contrary to this viewpoint, American
“society . . . has as its first principle, the respect for the individual,
and that society and government exist to protect the individual from
being invaded and hurt by another.” 59 This is the very “essence of
our free society.” 60
4. Is the human body transferable property?
The last stick in the bundle of rights associated with private
property is the right to transfer, that is, the right to sell or give
private property to another. As it pertains to the human body, there
are definite legal limitations to a person’s right to sell their body and
body parts. However, “[t]ransfers of human body materials are
ubiquitous. Details about them appear daily in the popular press,
and scholars regularly debate the ethical questions they present.” 61
Examples of such transfers include:
• Military wives serving as paid surrogate
mothers while their husbands are deployed
abroad;
• Ivy League women selling their eggs for
upwards of $50,000;
• Sales of kidneys for $20,000;
• Semi-weekly sales of plasma yielding an
annual income of $75,000;
• Donation of a pint of blood or a kidney to a
charitable organization;
• A woman providing an egg for her sister's
use in in vitro fertilization;
• A taxi driver donating his kidney to a
passenger who is on the verge of kidney
failure;
58

Id.
Id. at 91.
60
Id.
61
Lisa Milot, What Are We-Laborers, Factories, or Spare Parts? The Tax
Treatment of Transfers of Human Body Materials, 67 WASH. & LEE L. REV.
1053, 1055 (2010).
59
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•

•

The harvesting of corneas and other body
materials from cadavers for commercial
resale; 62 [and]
...
The sale of human hair ranging between
$125 to $2,600 per donation. 63

In addition to the examples listed above, people maintain the
right to sell images of their body for use in advertising,
pornography, and the like; as well as the right to donate one’s body
parts during life (also known as a living donor); the right to sell
intellectual property; and the right to donate or dispose of one’s own
body or the body of a loved one after death consistent with their
beliefs. 64
According to common law in most jurisdictions, a human
corpse is not property, but is considered quasi-property for the
purposes of the next-of-kin’s right to properly dispose of the
deceased’s remains per their beliefs and to allow next-of-kin to
pursue emotional distress claims if the body is mishandled.65
However, once a human corpse or its corresponding parts are given
via donation or as unclaimed property (i.e. Jane/John Doe) either for

Id. at 1055–56 (internal citations omitted).
Id. at 1060 (internal citations omitted).
64
See Jennifer Rutherford-McClure, To Donate or Not to Donate Your
Organs: Texas Can Decide for You When You Cannot Decide for Yourself, 6
TEX. WESLEYAN L. REV. 241, 251–52 (2000) (“Texas adopted the Uniform
Anatomical Gift Act (TAGA) in 1969. This act closely follows the language of
the UAGA, which sets forth the way an individual can donate his body. An
individual may do so by will or by another document.”). See also Evanston Ins.
Co. v. Legacy of Life, Inc., 370 S.W.3d 377, 385 (Tex. 2012) (acknowledging
that the next-of-kin have a quasi-property right in the body of their family
member for the purposes of burial disposition or the gift the body for organ
donation or science); Nelson v. SCI Texas Funeral Serv., Inc., 484 S.W.3d 248,
255 (Tex. Ct. App. 2016), aff’d, 540 S.W.3d 539 (Tex. 2018) (“Historically, the
notion of a quasi-property right arose to facilitate recovery for the negligent
mishandling of a dead body.”).
65
See Brotherton v. Cleveland, 923 F.2d 477, 480 (6th Cir. 1991) (“A
majority of the courts confronted with the issue of whether a property interest
can exist in a dead body have found that a property right of some kind does
exist and often refer to it as a ‘quasi-property right.’”).
62
63
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science or the benefit of persons in need, the body is said to have
entered the stream of commerce and is a valuable resource. 66
5. Akin to all other property, there are limits to the rights we
have over our own bodies.
Certain legal limitations grounded in private property apply
to the exercise of control over one’s own property. Generally, the
property must be maintained so as not to cause injury or nuisance to
the property rights of another. 67 Examples include properly
shoveling your sidewalk to ensure people do not slip and fall on ice,
and keeping a suitable fence around your pool to avoid child
drownings; as well as ensuring the property is not too noisy, smelly,
or noxious so as to interfere with a neighbors’ enjoyment of their
property. 68 Exercise of control of private property can also be
See supra note 61, at 1094. See also Brotherton v. Cleveland, 923 F.2d
477, 481 (6th Cir. 1991).
The importance of establishing rights in a dead body
has been, and will continue to be, magnified by
scientific advancements. The recent explosion of
research and information concerning biotechnology
has created a marketplace in which human tissues are
routinely sold to and by scientists, physicians, and
others. Note, Toward the Right of Commerciality,
UCLA L. REV. 207, 219 (1986). The human body is
a valuable resource. See Moore v. Regents of the
University of California, 51 Cal.3d 120, 271 Cal.
Rptr. 146, 793 P.2d 479 (1990) (physician used
patient’s cells in potentially lucrative medical
research without his permission). As biotechnology
continues to develop, so will the capacity to cultivate
the resources in a dead body. A future in which
hearts, kidneys, and other valuable organs could be
maintained for expanded periods outside a live body
is far from inconceivable. Id.
67
E. Rauh & Sons Fertilizer Co. v. Shreffler, 139 F.2d 38, 41 (6th Cir.
1943). See also Scott Fam. Prop., LP v. Mo. Hwys and Transp. Commn., 546
S.W.3d 605, 608 (Mo. App. E. Dist. 2018) (“Nuisance is the unreasonable,
unusual, or unnatural use of one’s property so that it substantially impairs the
right of another to peacefully enjoy his property.”).
68
See generally RESTATEMENT (SECOND) OF PROPERTY (AM. L. INST.
1977).
66
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limited by the existence of a lien, homeowners’ association, or
government regulations such as building codes. 69 Additionally,
private property can be taken by a governmental entity through the
process of eminent domain, also known as a Taking. 70
Akin to other private property, a person’s right to make
decisions regarding the free movement of their body has limitations.
A person may not have the right to choose where their body will be
if they are in the armed forces, incarcerated, or on a mental hold.71
The government can prohibit how you use your body, what you put
into your body, 72 prohibit you from selling your organs, 73 and
require you to undergo vaccinations. 74
Jurisprudence addressing a person’s property rights to their
own body and its subsequent parts is currently limited, as it is a
relatively novel concept. Legal precedent is by its very nature
reactive; however, as medical science makes leaps forward in its
ability to perform organ transplants, genetic modifications, cell
regeneration, and reproductive technologies, this issue will be raised
before the courts with more frequency. In Moore v. Regents of the
Multichannel Video Compliance Guide: Broadband Law & Reg, § 560,
Use of Pub. and Priv. Prop., 2002 WL 33833705 (database updated 2010).
70
See Knick v. Township of Scott, Pennsylvania, 139 S. Ct. 2162, 2167
(2019); U.S. CONST. amend. V.
71
U.S. v. Thun, 36 M.J. 468 (C.M.A. 1993) (holding that absence from
one’s military unit for three and one quarter hours was sufficient to sustain
conviction for desertion); In re Colbert, 464 N.W.2d 505 (Minn. 1991) (patient
determined to be mentally ill and dangerous ordered to be held for twelve
months).
72
State v. Ross, 999 S.W.2d 468, 473 (Tex. Ct. App. 1999), aff’d, 32
S.W.3d 853 (Tex. Crim. App. 2000) (“An individual commits the offense of
public intoxication if he appears in a public place under the influence of alcohol
or any other substance to the degree that the individual may endanger himself or
another.”); 21 U.S.C.A. § 862b (West 1996) (allowing states to sanction welfare
recipients who test positive for controlled substances).
73
42 U.S.C.A. § 274e (West).
74
Interview by Asma Khalid with Lawrence Gostin, Professor of Global
Health Law, Georgetown Univ., NPR NEWS (Aug. 29, 2021),
https://www.npr.org/2021/08/29/1032169566/the-u-s-has-a-long-precedent-forvaccine-mandates [https://perma.cc/LB3H-WXUU] (stating “the first vaccine
mandate law was enacted in the United States in 1809 for smallpox.”). See also
Jacobson v. Massachusetts, 197 U.S. 11 (1905) (holding that a state law
mandating a vaccine for the safety and health of the people within the state is
not in violation of the Federal Constitution).
69
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University of California, the plaintiff sued his doctors at the UCLA
Medical Center for “conversion—a tort that protects against
interference with possessory and ownership interests in personal
property.” 75 Moore was diagnosed with “a rare form of hairy-cell
leukemia” and his doctors withdrew “extensive amounts of blood,
bone marrow aspirate, and other bodily substances.” 76 Aware that
substances contained in Moore’s blood would provide
“competitive, commercial, and scientific advantages,” his doctors
proceeded to recommend consistent blood, semen, and bone
marrow testing as well as the removal of his spleen with plans to
use the tissue to develop a highly lucrative patented T-lymphocyte
cell-line. 77 The cell-line had an earning potential in the billions for
the doctors and the UCLA . 78 While the court ultimately ruled that
the doctors likely breached their fiduciary duty to Moore by failing
to obtain informed consent for the procedures, it declined to allow
Moore to move forward with the conversion claim. 79 The court
reasoned, first, that because Moore never intended to maintain
control of his cell tissue after providing them for testing, he forfeited
his ownership upon donation; and, second, that significant policy
considerations would be implicated if researchers engaged “in
socially useful activities” were subject to tort liability for using cells
received against a donor’s wishes. 80 Other cases involving human
tissue as property include disputes over frozen embryos, surrogacy,
egg/sperm donation, and umbilical cord blood. 81
Therefore—as people have the exclusive right to possess
and use their bodies, exclude others from the invasion of their
bodies, transfer portions of their body to others for both economic
and non-economic purposes, bequeath their bodies after death, and
face limitations to those property rights—all persons are entitled to
a constitutionally protected property interest in their own bodies.
Moore v. Regents of Univ. of Cal., 793 P.2d 479, 487 (Cal. 1990).
Id. at 481.
77
Id.
78
Id.
79
Id. at 486.
80
Id. at 487–88, 493. See also Greenberg v. Mia. Child.’s Hosp. Rsch. Inst.,
Inc., 264 F. Supp. 2d 1064, 1075 (S.D. Fla. 2003).
81
POWERbahn, LLC v. Found. Fitness LLC, No. 1:17-CV-02965-AT, 2020
WL 7021429 (N.D. Ga. May 27, 2020), report and recommendation adopted, No.
1:17-CV-02965-AT, 2020 WL 8224926 (N.D. Ga. Sept. 8, 2020).
75
76
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III. IS TAKEN—GOVERNMENTAL REGULATION LIMITING ACCESS TO
SAFE AND LEGAL ABORTION HEALTHCARE PROCEDURES
AMOUNTS TO A TAKING PURSUANT TO THE FIFTH AMENDMENT.

After having determined that people have a valid property
interest in their own bodies, it must be established that
governmental regulation limiting access to safe and legal abortion
healthcare procedures amounts to a compensable Taking of a
woman’s property both tangible (i.e., her body and economic
resources) and intangible (e.g., earnings potential). 82 Compensable
Takings not only occur “through the government’s physical
invasion or appropriation of private property, but also by
government regulations that unduly burden private property
interests. 83 The second category refers to so-called “regulatory
Takings.” In these cases, the property owner may bring an “inverse
condemnation” suit against the government demanding
compensation.
The Supreme Court put forth various tests in Loretto, Lucas,
and Penn Central, aiming to identify regulatory actions taken by the
government, or persons authorized to act on its behalf, which
directly or functionally deprive a person of their private property. 84
The tests also focus on the severity of the burden the government
imposes on the individual’s private property rights. 85
In Penn Central Transp. Co. v. New York City, the Supreme
Court identified “several factors that have particular significance”
in evaluating if a regulation “goes too far,” functionally amounting
to a Taking. 86 Some of those factors include the extent of economic
loss suffered by the property owner, whether the property owner’s
investment-backed expectations were reasonable, and whether the
See Huntleigh USA Corp. v. United States, 525 F.3d 1370, 1378 (Fed.
Cir. 2008).
83
Id. (internal citations omitted). See also Loretto v. Teleprompter
Manhattan CATV Corp., 458 U.S. 419, 427 (1982); Pa. Coal Co. v. Mahon, 260
U.S. 393, 415 (1922).
84
See Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 529 (2005); Loretto,
458 U.S. at 419; Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104
(1978).
85
Id.
86
Penn Cent. Transp. Co., 438 U.S. at 124 (1978).
82
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property owner enjoys the benefit of such regulations imposed on
others so that it is fair that the property owner bear its share of the
burden of the regulation. 87
In an article contemplating a similar Takings claim
argument for abortion restrictions, Susan E. Looper-Friedman wrote
in “Keep Your Laws off My Body”: Abortion Regulation and the
Takings Clause that “the right to exclude is considered by the Court
to be such an essential right of property that even the most minor
infringements upon it by the state are deemed to be per se
Takings.” 88 In comparing abortion access to eviction rights, she
writes, “[f]orced pregnancy or forced continuation of a pregnancy,
is undeniably a physical occupation of a woman’s body.” 89
Indeed, changes to a woman’s body during pregnancy are
not limited to an expanding waistline. Even in an uncomplicated
pregnancy, a woman is likely to experience body aches, 90 breast

87

Id.
Looper-Friedman, supra note 5, at 280 (referencing Loretto, 458 U.S. at
419 (“[p]hysical occupation of plaintiff’s rental property which occurred in
connection with cable television company’s installation of cables on plaintiff’s
five-story apartment building constituted a ‘taking’ for purpose of taking clause
where installation was pursuant to New York law requiring a landlord to permit
a cable television company to install its cable facilities on the rental
property.”)).
89
Id. (“A fairly complete cataloging of the various routine “minor
complaints” of pregnancy, from nausea and insomnia to hemorrhoids and
sciatica, caused by the displacement of internal organs by the enlarged uterus,
the increase of blood volume, and the increase of weight is related in Donald H.
Regan, Rewriting Roe v. Wade, 77 MICH. L. REV. 1569, 1579–81 (1979).”).
90
You’re pregnant: Now what? Body changes and discomforts, OFF. ON
WOMEN’S HEALTH, U.S. DEP’T OF HEALTH AND HUM. SERV., (last updated Jan.
30, 2019), https://www.womenshealth.gov/pregnancy/youre-pregnant-nowwhat/body-changes-and-discomforts [https://perma.cc/SAQ4-8W74]. As the
uterus expands, aches and pains can be felt in the back, abdomen, groin area,
and thighs. Id. Pressure from the baby’s head, increased weight, and loosening
joints cause many women to have backaches and aching near the pelvic bone.
Id. Some pregnant women also experience sciatica from the pressure of the
baby’s head on the sciatic nerve causing pain running down the back of one leg
to the knee or foot. Id.
88
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changes, 91 constipation, 92 dizziness, 93 fatigue and sleep problems, 94
heartburn and indigestion, 95 hemorrhoids, 96 itching, 97 leg cramps, 98
morning sickness, 99 nasal problems, 100 numb or tingling hands,101

Id. A woman’s breasts increase in size and fullness during pregnancy. Id.
As the due date approaches, hormone changes will cause her breasts to get even
bigger to prepare for breastfeeding, causing the breasts to feel full, heavy, or
tender. Id.
92
Id. Higher levels of hormones due to pregnancy slow down digestion and
relax muscles in the bowels. Id. Additionally, excess pressure due to an
expanding uterus leaves many women constipated. Id. This can lead to hard,
infrequent, and painful bowel movements. Id.
93
Id. The growth of more blood vessels in early pregnancy, the pressure of
the expanding uterus on blood vessels, and the body’s increased need for food
all can often make a pregnant woman feel lightheaded and dizzy, and more
rarely cause her to faint. Id.
94
Id. Exhaustion is common in the first and third trimesters of pregnancy.
Id. The first trimester exhaustion is due primarily to hormone changes. Id. In the
third trimester, the baby’s movements, bathroom runs, and an increase in the
body’s metabolism might interrupt or disturb her sleep. Id. Leg cramping can
also interfere with a good night’s sleep. Id.
95
Id. (discussing how the pressure of the growing uterus, and the hormone
induced relaxing of the valve that separates the esophagus from the stomach
causes indigestion and heartburn which increases through the pregnancy).
96
Id. (“Hemorrhoids are swollen and bulging veins in the rectum. They can
cause itching, pain, and bleeding. Up to 50 percent of pregnant women get
hemorrhoids.”).
97
Id. About twenty percent of pregnant women feel itchy during pregnancy,
usually on the abdomen, but red, itchy palms and soles of the feet are also
common complaints. Id.
98
Id. Due to changes in the way a woman’s body processes calcium,
sudden muscle spasms in the legs and feet might occur, usually occurring
overnight. Id.
99
Id. (“In the first trimester hormone changes can cause nausea and
vomiting. This is called ‘morning sickness,’ although it can occur at any time of
day. Morning sickness usually tapers off by the second trimester.”).
100
Id. (“Nosebleeds and nasal stuffiness are common during pregnancy.
They are caused by the increased amount of blood in [a pregnant woman’s]
body and hormones acting on the tissues of [their] nose.”).
101
Id. (“Feelings of swelling, tingling, and numbness in fingers and hands,
called carpal tunnel syndrome, can occur during pregnancy.”).
91
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stretch marks and skin changes, 102 swelling, 103 urinary frequency
and leaking, 104 and varicose veins. 105
Women are expected to change their lifestyles during
pregnancy to limit risks to the fetus. They are instructed to:
- stop or modify taking medications, both over-thecounter and prescription, for treatment of medical
issues unrelated to the pregnancy, including
headache, pain, depression, thyroid issues, etc.; 106
- give up smoking and alcohol;
- avoid a long list of foods including meats such as
cold cured or deli meats; smoked fish, and ceviche;
sprouts
and
other
unwashed
vegetables;
unpasteurized cheeses, milk, and juice; fish such as
tuna that are high in mercury, undercooked meat and
eggs; and certain herbal teas; 107
102
Id. Stretch marks are scars caused by the stretching of the skin and
usually appear on the thighs, buttocks, abdomen, and breasts. Id. Other skin
changes include darker and browner skin including on the nipples, the skin that
runs from the belly button down to the pubic hairline (linea nigra). Id. Including
patches of darker skin on both sides of the face, usually over the cheeks,
forehead, nose, or upper lip. Id.
103
Id. Mild swelling in the face, hands, or ankles often occurs at some point
during a pregnancy with more pronounced changes occurring as the due date
approaches. Id.
104
Id. Temporary bladder control problems are common in pregnancy as
the unborn baby pushes down on the bladder, urethra, and pelvic floor muscles.
Id. (“This pressure can lead to more frequent need to urinate, as well as leaking
of urine when sneezing, coughing, or laughing.”).
105
Id. (“During pregnancy, blood volume increases greatly. This can cause
veins to enlarge. Plus, pressure on the large veins behind the uterus causes the
blood to slow in its return to the heart. For these reasons, varicose veins in the
legs and anus (hemorrhoids) are more common in pregnancy. Varicose veins
look like swollen veins raised above the surface of the skin. They can be twisted
or bulging and are dark purple or blue in color. They are found most often on
the backs of the calves or on the inside of the leg.”).
106
Id. (“Because an estimated 10 percent or more of birth defects result
from maternal drug exposure, the U.S. Food and Drug Administration has
assigned a risk category to each drug.”).
107
See Medicine and Pregnancy, U.S. FOOD AND DRUG ADMIN. (May 31,
2019), https://www.fda.gov/consumers/free-publications-women/medicine-andpregnancy [https://perma.cc/9CTT-WPCR]; Treating for Two: Medicine and
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-

-

-

start taking prenatal vitamins containing at least 400
micrograms of folic acid, preferably three months
before they get pregnant, to avoid the risk of spina
bifida; 108
eat foods high in iron and vitamin C to avoid
anemia; 109
eat foods high in fiber and drink lots of water to
avoid constipation; 110
stop changing the litter in the litter box because of
the risk of contracting toxoplasmosis, a parasitic
infection that can be transmitted through cat feces; 111
stop sleeping on their back as the increased weight
of the uterus and baby can apply pressure to the veins
in the back potentially leading to lack of blood flow
to the mother and baby; 112
stop working in potentially dangerous conditions;
and
give up contact sports.

Pregnancy, CENTERS FOR DISEASE CONTROL AND PREVENTION (Mar. 12, 2021),
https://www.cdc.gov/pregnancy/meds/treatingfortwo/ [https://perma.cc/X2HNAKEA].
108
Folic Acid, SPINA BIFIDA ASS’N.,
https://www.spinabifidaassociation.org/resource/folicacid/#:~:text=Women%20who%20could%20become%20pregnant%20should%
20take%20400%20mcg%20(0.4,to%20three%20months%20before%20pregnan
cy [https://perma.cc/7D6R-UAVU] (last visited Dec. 27, 2021).
109
Eva Dasher, Vitamin C During Pregnancy, BABYCENTER (May 27,
2021), https://www.babycenter.com/pregnancy/diet-and-fitness/vitamin-c-inyour-pregnancydiet_660#:~:text=Vitamin%20C%20also%20helps%20maximize,rich%20food
%20with%20every%20meal.
110
Elizabeth Millard, Constipation During Pregnancy: How to Get Relief,
BABYCENTER (Oct. 12, 2021), https://www.babycenter.com/pregnancy/yourbody/constipation-during-pregnancy_836.
111
Toxoplasmosis: Pregnancy FAQS, CENTERS FOR DISEASE CONTROL AND
PREVENTION,
https://www.cdc.gov/parasites/toxoplasmosis/gen_info/pregnant.html
[https://perma.cc/RR3B-SH9X] (last visited Dec. 27, 2021).
112
Best Sleeping Positions During Pregnancy, AMERICAN PREGNANCY
ASSOC., https://americanpregnancy.org/healthy-pregnancy/pregnancy-healthwellness/sleeping-positions-while-pregnant/ [https://perma.cc/7UY6-XJSG]
(last visited Dec. 27, 2021).
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Access to contraceptives and safe, legal abortions increased
women’s ability to control their bodies and lives, while also
empowering them to improve their economic well-being. Supreme
Court Justice Sonya Sotomayor recently pointed out during an oral
argument that the women disproportionately affected by abortion
bans “are poor . . . And now the state is saying to these women, we
can choose not only to physically complicate your existence, [and]
put you at medical risk, [but also] make you poorer by the choice,”
because the state believes it has a public interest in the potentiality
of human life. 113 However, irrespective of economic status,
pregnancy places significant mental, physical, and financial burdens
on women.
“The Supreme Court made clear in Planned Parenthood v.
Casey that the Fourteenth Amendment forbids the entrenchment of
gender roles by compelling the view that the ‘sacrifices’ of
childbearing and childrearing, however ‘ennobl[ing],’ should be
‘endured by wom[e]n’ alone.” 114 The Court indicated, “[s]uch
restrictions plausibly reflect the illicit ‘common-law understanding’
that consigns women to ‘the center of home and family life, with
attendant special responsibilities that preclude[s] [their] full and
independent legal status under the Constitution.’” 115
As Looper-Friedman noted in her article,
[I]n other areas of property law, an owner of property
has rights against physical occupation of that
property by another. The owner of real property can
eject a[n] unwelcome intruder. Even where consent
was originally given for the occupation, the owner
has rights of eviction. Notably, in those jurisdictions
in which the right to evict tenants is prohibited by
statute, enforcement of those statutes is considered
to result in a physical occupation and is, therefore,
Transcript of Oral Argument at 31, Dobbs v. Jackson Women’s Health,
141 S. Ct. 2619 (2021) (indicating that the risk of death is “14 times greater to
give birth to a child full term, than it is to have an abortion before viability”).
114
Dov Fox, The State’s Interest in Potential Life, 43 J. L. MED. & ETHICS
No. 2, 345, 347 (Apr. 27, 2015),
https://digital.sandiego.edu/law_chlb_research_scholarship/21
[https://perma.cc/E5U5-7DU3].
115
Id.
113
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characterized as a per se Taking under the Fifth
Amendment, for which compensation is required. 116
As has already been established, a body is the exclusive
property of the individual. As such, government “regulations that
require a woman to suffer the physical invasions of pregnancy and
childbirth would violate the Takings Clause.” 117 Due to “the ‘selfexecuting’ nature of the Takings Clause, once a regulation is found
to affect a Taking, the only question left to answer is how much
compensation is due.” 118
IV. FOR PUBLIC USE—GOVERNMENTS DENYING WOMEN ACCESS TO
SAFE AND LEGAL ABORTION HEALTHCARE PROCEDURES HAVE
EXPRESSED A STATE INTEREST IN THE PROTECTION OF THE
FETUS.

Pursuant to the Fifth Amendment, private property may only
be taken for “public use.” While it is not entirely understood why
the First Congress of the United States included the Takings Clause
in the Fifth Amendment, the courts have “emphasized its role in
‘bar[ring] Government from forcing some people alone to bear
public burdens which, in all fairness and justice, should be borne by
the public as a whole.’” 119 It is this limitation that prevents the
government from being able to take all private property and
redistribute it as the government sees fit.
The Court generally defines the concept of “public use”
broadly, deferring to legislative decisions on what is and is not in
the public interest. 120 Two primary definitions tend to emerge in the
Looper-Friedman, supra note 5, at 281 (internal citations omitted).
Looper-Friedman, supra note 5, at 282.
118
Id. at 283. See also First English Evangelical Lutheran Church v. County
of Los Angeles, 482 U.S. 304 (1987) (allowing just compensation for excessive,
yet temporary, land use restrictions).
119
Lingle v. Chevron U.S.A. Inc., 544 U.S. 528, 537 (2005) (citing
Armstrong v. U.S., 364 U.S. 40, 49 (1960); see also Monongahela Nav. Co. v.
U.S., 148 U.S. 312, 325 (1893)) (emphasis added).
120
Kelo v. City of New London, Conn., 545 U.S. 469, 480 (2005) (holding
city’s exercise of eminent domain power in furtherance of economic
development plan satisfied constitutional “public use” requirement).
116
117
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analysis of “public use” as applied to eminent domain: first, it is
interpreted as “use by the public,” and second, to the public’s
advantage or benefit. 121 The quintessential example of public use is
the exercise of eminent domain—Taking—of private property for
the purpose of building schools, parks, roads, and other government
buildings. However, the government itself does not need to use or
take possession of the property to make a legitimate Taking for
public use. 122 It is solely the purpose of the Taking that is
scrutinized. 123
Therefore, we must consider the state’s interest in denying
women access to abortion healthcare procedures, and whether that
interest can be said to be for use by the public or for the public
benefit.
The Supreme Court has asserted “that states have an
‘unqualified interest in the preservation of human life’ . . . regardless
of physical or mental condition.” 124 In Roe, that interest was
expanded to include “potential life” (i.e. human embryos and
fetuses), in which the Court characterized the state’s interest as
“important and legitimate.” 125 The Court went on to weigh the
state’s interest in potential life against that of a woman’s
constitutional right to privacy and determined the point at which the
state’s interest outweighs that of a woman is based on the viability
of the fetus. 126 “The Supreme Court has even ‘overruled the

121

Eminent Domain: Combination of Public and Private Uses or Purposes,
53 A.L.R. 9 (Originally published in 1928).
122
Id.
123
Id.
124
Britell v. United States, 372 F.3d 1370, 1383 (Fed. Cir. 2004) (quoting
Washington v. Glucksberg, 521 U.S. 702, 728–29 (1997) (quoting Cruzan v.
Dir., Mo. Dep’t of Health, 497 U.S. 261, 282 (1990))).
125
Roe v. Wade, 410 U.S. 113, 163–64 (1973), holding abrogated by
Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833
(1992).
126
Id. Viability is defined as the point at which a fetus can survive outside
of the womb with medical technological assistance. The precise date at which a
fetus is viable depends on the individual fetus and the technological advances of
the time and access to the correct equipment at the time of birth. See generally,
Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833, 860
(1992).
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holdings in two [of its own] cases because they undervalued the
State’s interest in potential life.’” 127
Despite the purported importance and legitimacy of the
state’s interest in potential life, lawmakers, attorneys, and judges
“rarely articulate with any precision . . . the kinds of concerns that
comprise the State’s interest in potential human life.” 128 San Diego
School of Law Professor Dov Fox analyzed this very question in
The State’s Interest in Potential Life. 129 Fox examined “every case
and statute that has invoked that interest” and identified four types
of governmental interest, the first of which he calls a “prenatal
welfare interest,” which he defined as the state’s concern in
“preserving unborn life from destruction.” 130
It is important to note that the courts have never recognized
the unborn as persons accorded legal rights, and, as such, a fetus is
not considered to have an interest in its preservation under the
law. 131 Therefore, a state’s interest in denying women access to safe
and legal abortion healthcare procedures has been characterized as
an interest in “potential life.” 132 In this context, the potentiality for
life is valuable property in and of itself. 133
Fox identified the remaining three categories of
governmental interest as postnatal welfare interests, social values
interests, and social effects interests. 134 Postnatal welfare
interests—“the government, with its broader concern for the
population-wide health of future citizens, has a legitimate interest”
in “protecting individual children from harmful conduct that took
place before they were born.” 135 Social values interests refer to a
governmental use of “its police power to ‘legislate morality,’ as

Fox, supra note 114, at 345 (alteration in original) (citing Gonzales v.
Carhart, 550 U.S. 124, 146 (2007)).
128
Casey, 505 U.S. at 914–15 (Stevens, J., concurring in part and dissenting
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Fox, supra note 114, at 345.
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Id. at 346.
131
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Id. (citing Thornburgh v. Am. Coll. of Obstetricians & Gynecologists,
476 U.S. 747, 795 (1986) (White, J., dissenting)).
134
Id. at 346.
135
Id. at 346, 348.
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distinct from health or safety.” 136 Finally, social effects interests go
beyond individuals and focus on the effects of legislation impacting
the accessibility of reproductive rights, or lack thereof, on society
as a whole. 137 Examples of this kind of interest “include concerns
about resource depletion, unsustainable birthrates, and public
health.” 138 Justice Stevens in abortion cases identified “the state’s
‘pragmatic’ interest in ‘expanding the population,’ whether to meet
a public health crisis, [to increase the size of the military] to balance
the ratio of working adults in the country to dependents, children,
and retirees, or to respond to some other exigency that demands
having more people in the country.” 139 While Fox appears skeptical
of this reasoning, it is still the position states take to justify
increasingly restrictive abortion legislation.
As courts defer to legislatures to determine whether certain
legislation serves a public use or benefit, it seems likely that—
assuming for a moment that those opposed to the legalization of
abortion are correct and a woman’s right to abortion healthcare
services is not constitutionally protected—the Court would
determine that the purpose of a state denying a woman an abortion
serves a public interest.
V. JUST COMPENSATION—WOMEN, FORCED BY THE GOVERNMENT
TO GIVE BIRTH TO CHILDREN FOR THE STATE, ALONE BEAR A
PUBLIC BURDEN, WHICH, IN ALL FAIRNESS AND JUSTICE, SHOULD
BE BORNE BY THE PUBLIC AS A WHOLE.
The Supreme Court has held, in conjunction with the Fifth
Amendment, “[w]hen one person is asked to assume more than a
fair share of the public burden,” whether as a result of an eminent
domain proceeding or a regulation denying a private property owner
the use and enjoyment of her property, effecting a Taking, “the
payment of just compensation operates to redistribute that economic
Id. at 349.
Id. at 351.
138
Id.
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Id. at 352 (quoting Planned Parenthood of Southeastern Pennsylvania v.
Casey, 505 U.S. 833, 915 (1992) (Stevens, J., concurring in part and dissenting
in part) and citing Webster v. Reprod. Health Servs., 492 U.S. 490, 569 (1989)
(Stevens, J., concurring in part and dissenting in part)).
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cost from the individual to the public at large.” 140 The payment of
just compensation serves to place the landowner in the same
position monetarily as she would have occupied if her property had
not been taken and “must generally consist of the total value of the
property when taken, plus interest from that time.” 141
For women denied access to safe and legal abortion
healthcare procedures and forced to continue with an unwanted
pregnancy, their lives are undoubtedly forever changed whether
they later experience a miscarriage or still-birth, give the baby up
for adoption, or take on the responsibility and expense of caring for
the child themselves. As outlined above, a woman’s body,
temporarily rented out to sustain a potential life in which the
government has asserted a public interest, is permanently damaged.
She is forced to take (usually unpaid) time off work for prenatal
appointments, possible bed rest, delivery, recovery time, child
sickness, and more. She is more likely to lose her employment
during this time, be passed up for promotion, and be perceived as
uncommitted to the work—representing lifetime losses in
income. 142 She is also expected to take on the expense of raising a
child.
A study published in the journal Health Affairs found that
the average out-of-pocket cost for labor and delivery for women
with employer-based insurance was $4,500 in 2015 (the most recent
year available). 143 That number skyrockets for uninsured women;
one report “put the uninsured cost of having a baby at anywhere
from $30,000 for an uncomplicated vaginal birth to $50,000 for a
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C-section.” 144 Complications experienced before, during, or
immediately after childbirth significantly increase these amounts.145
The United States Department of Agriculture (USDA) has
tracked the cost of raising a child since 1960. In its most recent
report, the USDA projected that families would spend an average of
$233,610 to raise a child who was born in 2015. 146 This amount
factors in the cost of food, shelter, health care, transportation, and
other necessities; it does not include costs associated with college
or ongoing expenses associated with being a parent to an adult
child. 147
In addition to the cost of care, women suffer significant
losses to their income and earning potential as the result of having
a child. According to research conducted by the U.S. Census
Bureau’s Center for Economic Studies,
Over the last three decades the gender earnings gap
in the United States has fallen. Women earned 64%
of men’s average earnings in 1979, but earned 82%
of men’s average earnings in 2016. . . . Most of this
gain was made between 1979 and 1993, and the
earnings gap has remained between 80 and 82% for
the last decade. 148
The introduction of the birth control pill in the 1960s is marked as
“an important factor in the increase in female labor force
participation.” 149 Despite gains made in closing the gender earnings
Jenn Sinrich, How Much Does Pregnancy Cost?, WHAT TO EXPECT
(Dec. 28, 2020), https://www.whattoexpect.com/pregnancy/pregnancy-costs/.
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Trends in Pregnancy and Childbirth Complications in the U.S.,
BlueCross BlueShield The Health of America (June 17, 2020),
https://www.bcbs.com/the-health-of-america/reports/trends-in-pregnancy-andchildbirth-complications-in-the-us [https://perma.cc/XM8T-QQDQ].
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CES-17-68, 2017), https://www2.census.gov/ces/wp/2017/CES-WP-17-68.pdf.
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gap, a marked difference persists in the average earnings between
men and women. 150 As young workers, the gap between male and
female employees is very narrow, only diverging as women begin
to have children; that gap only grows in relation to the workers’ age
and education level. 151

152

The Center for Economic Studies’ paper also cited 2016 data
from the U.S. Bureau of Labor Statistics that found female workers
without children earn approximately 87% of what their male
counterparts earn, and female workers with children earn only
75%. 153 It is further important to note that women of prime childbearing years, between ages 25 and 34, are 69% more likely to live
in poverty than men of the same age. 154 The estimated median
personal income for men in the United States in 2020 was
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$49,389. 155 With the gap between male and female workers with
children at approximately 75%, female workers with children
experienced a median annual income loss of approximately
$12,347.25 in 2020. Considering, on average, a woman has her first
child at 26.3 years of age 156 and works until she is 67 years old (the
current social security retirement age), a female worker with
children will suffer, before inflation, an average lifetime income
loss of approximately $502,533.00.
To summarize thus far, a state purporting to exert a public
interest in the potential life of a fetus and thereby denying women
access to abortion healthcare procedures asks American women to
alone bear the cost of childbirth ($4,500), economic support of the
child ($233,610), and suffer a loss of earning potential ($502,533)
that equals a conservative total of $740,643 in today’s dollars.
NOTE: This valuation does not consider the compensability of the
damage done to the woman’s body and mental health.
The just compensation due to each woman who is denied the
right to an abortion would need to be independently calculated and
would vary by individual depending on their current economic and
educational status, whether they put the child up for adoption after
birth (ultimately limiting their claim), the particular physical side
effects and complications each woman experiences during her
pregnancy, and the individual needs of the child. It seems
reasonable that such direct compensation could be offset by a state’s
provision of sweeping social safety nets including paid maternity
and paternity leave, stricter protection of women’s rights in the
workplace, free public daycare, free medical care, and etcetera.
EMILY A. SCHRIDER ET AL., U.S. CENSUS BUREAU, INCOME AND
POVERTY IN THE UNITED STATES: 2020, 46 tbl.A-7 (2021),
https://www.census.gov/library/publications/2021/demo/p60-273.html
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“Motherhood is valorized in American culture because we
don’t want to admit the truth: we have built an entire economy on
the backs of unpaid and poorly paid women.” 157 Through the Fifth
Amendment, women are entitled to just compensation for the
Taking of their body, mind, economic resources, and potential
earning capacity.
VI. CURRENT CONSIDERATIONS OF THE COURT.
Currently, a woman’s constitutional right to abortion
healthcare procedures pre-viability 158 is in a precarious position. In
just one term in office, former republican President Donald Trump
appointed three of the nine supreme court justices, 30% of the
nation’s active appeals court judges, and 27% of active district court
judges. 159 With the placement of those justices, anti-abortion
activists believe that now is the time to challenge current Supreme
Court precedent. By way of example, the Supreme Court is
currently considering its first outright request to overturn the
precedents set in Roe and Casey. 160 In oral arguments before the
Supreme Court, attorney Scott Stewart, for the State of Mississippi,
indicated the Supreme Court inappropriately interpreted the
Lyz Lenz, America Has Been Failing Mothers for a Long Time. The
Pandemic Made It Clear What Needs to Happen, TIME (Aug. 6, 2020, 6:43
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3821062 (W.D. Tex. Aug. 25, 2021) (challenging the constitutionality of Texas
Senate Bill 8, called the “Heartbeat Act” which makes medical providers civilly
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Constitution’s protection of certain aspects of privacy, autonomy,
and bodily integrity to equate to a constitutional right to abortion
healthcare procedures 161 and argued that states have an interest in
regulating this type of healthcare procedure “however they think
best.” 162
Despite concerns over the vast number of justices placed in
the courts by the prior republican president, it is difficult to know
how the Supreme Court will rule in the abortion cases before them
this term. Judicial decisions are often unpredictable. 163 With
historically low approval ratings, it is important to consider current
events and their effects on the Supreme Court’s decision-making.
164

In September of this year, Texas enacted Senate Bill 8 (“SB
8”), also known as the Texas Heartbeat Act. 165 While Texas is no
stranger to pushing the bounds of the Supreme Court’s abortion
rulings, SB 8 is the first of its kind, and the state’s latest attempt to
ban all abortions within the state. 166 The Texas legislature took the
unusual approach of authorizing a private civil right of action
against all persons assisting or intending to assist a woman obtain
an abortion after detection of a fetus’ “heartbeat,” and awarding a
minimum $10,000 bounty (statutory damages) for any parties who
successfully bring such a claim. 167 The bill has the effect of
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punishing any who would assist a woman obtain an abortion after
approximately six weeks gestation. 168
SB 8 was carefully crafted to circumvent the decision in Roe
v. Wade and avoid federal judicial review entirely. The Act presents
an outright challenge to the Supreme Court’s credibility and power
within our nation. Special interest groups—such as the Firearms
Policy Coalition (FPC)—have argued “the approach used by Texas
to avoid pre-enforcement review of its restriction on abortion and
its delegation of enforcement to private litigants could just as easily
be used by other States to restrict First and Second Amendment
rights or, indeed, virtually any settled or debated constitutional
right.” 169 And it appears this concern is not overblown, as
California’s Governor Gavin Newsom pledged to model an assault
weapons ban on Texas SB 8. 170
Alexander Hamilton argued that the judicial branch is the
governmental branch least likely to “annoy or injure” the political
rights granted by the Constitution because the judiciary has neither
the power of the “sword [nor] the purse.” 171 Truly, the true power
of the Court comes from the people’s confidence in a fair and
impartial judiciary. 172 Without that confidence, faith in the rule of
law itself is undermined. Based on the number of interviews
Supreme Court Justices have given over the last few years stressing
the non-political nature of the Court, the Justices appear highly
cognizant of the fact that public faith in their ability to make nonpartisan decisions is waning. It is possible that a concern for not
168
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appearing “too political” will, at a minimum, temper any decision
the Court might take in overturning Roe. Only time will truly tell.
VII.

CONCLUSION

Since the implementation of SB 8, the statute has faced three
actions challenging its validity.173 But, as Justice Sotomayor stated
in her dissent in U.S. v. Texas, “[t]he promise of future adjudication
offers cold comfort . . . for Texas women seeking abortion care, who
are entitled to relief now. These women will suffer personal harm
from delaying their medical care, and as their pregnancies progress,
they may even be unable to obtain abortion care altogether.” 174
If Roe is overturned, several states already have statutory
language either banning abortion procedures within their state
outright or significantly limiting them, and women could
immediately be denied access to an abortion. While women of
means can and do travel to other states to obtain an abortion, poor
women, especially poor women of color, will be forced to undergo
the physical changes, medical complications, financial burden, and
reduction in their economic productibility that accompany the task
of carrying a baby to term. So, while these actions and more play
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themselves out in court, what recourse do the women denied their
constitutional right to an abortion and unable to travel to another
state have?
The problem many women will face if they attempt to make
a Takings claim as described in this article is the same problem all
low-income people encounter when faced with a legal dilemma—a
lack of access to justice. If a citizen has insufficient funds to take
more than one day off work to travel to another state to obtain an
abortion, how will they be able to come up with the funds to pursue
the suggested Takings claim? This, as in all access to justice issues,
is complicated, but it is the goal of this paper to put forth a valid
claim that would require just one case to be successfully brought
before the federal courts.
This is because if the Court determines that just
compensation is owed to women denied access to abortion
healthcare procedures, states limiting abortion access would be
required to provide just compensation. The author is under no
delusion that states denying women access to abortion will willingly
provide anything nearing just compensation to the women of their
state nor provide sufficient social safety nets to provide for the
needs of the women and children affected by their laws.
However, if the states deny providing just compensation as
ordered by the Supreme Court and required by the Fifth Amendment
to the Constitution of the United States, 175 then under the Federal §
1983 Civil Rights Act, 176 the laws limiting access to abortion
healthcare procedures would be ruled unconstitutional, thereby
preserving and protecting access to abortion healthcare procedures.
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Note from the Author: Since the completion of this article, and
just prior to its publication, the Supreme Court of the United States
published its decision in Dobbs v. Jackson Women’s Health
Organization. 177 The decision overturned Roe v. Wade, 178 and
roughly five decades of jurisprudence, holding that the
Constitution does not provide a right to abortion. In the wake of
this decision, women across the United States are now being
denied access to abortion healthcare procedures. Despite the
reversal of Roe, the laws currently denying abortion access remain
unconstitutional, taking, in violation of the Fifth Amendment, a
woman’s most basic property, herself. 179
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